
1 fully set forth herein.

2 21. Plaintiff Master Association has perfonned all of the conditions, covenants

3 and promises required on its part to he performed in accordance with the terms and

4 conditions of the Collection Agreement.

5 22. Plaintiff Master Association is informed and believes, and thereon alleges that,

6 pursuant to the Collection Agreement, defendants agreed to and were obligated to levy

7 and assess the Master Unit ~ssessment, c.olIcct said amount from each afthe unit owners

8 in the North Association and'pay said amounts collected to the Master Association.

9 pursuant to monthly invoice~ submitted to th.e Master Association to the North

10 Association.

11 23. Plaintiff Master Association is informed and believes, and thereon alleges that

12 defendants breached the Collection Agreement in that said defendants represented to the

13 unit owners of the North Association that a portion ofeach of their monthly assessments

14 was to cover the cost of the monthly Master Unit Assessment, and thereafter levied and

15 collected from the unit owners of the North Association on a monthly basis over the

16 Payment Period the Master Unit Assessment, but thereafter failed to pay from those

l7 collected sums the full amount of the invoiced amounts submitted to the North

18 Association by the Master Association.

19 24. Plaintiff Master Association is informed and believes, and thereon alleges that

20 defendants further breached the Collection Agreement in that said defendants, long after

21 being invoiced by the Master Association, challenged the amount of the invoices and

22 have now failed to pay any further amounts to tbe Master Association so as to reduce the

23 Principal Balance in spite of the fact that the North Association has acknowledged that it

24 does owe to the Master Association at least a portion of the Principal Balance.

25 25. As a direct and proximate result of the acts and omissions of said defendants,

26 plaintiff Master Association has sustained and continues to sustain damage in that

27 plaintiff Master Association has not been paid the Principal Balance, nor any portion

28
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1 thereof, and has not had the use of those funds to pay its operating expenses and

2 adequately fund its reserves, since said Principal Amount became due and owing to

3 plaintiff Master Association.

4 26. As a direct and proximate result of the acts and omissions of said defendants,

5 plaintiff Master Association has been required to consult with and retain legal counsel to

6 institute this action to the sums due to plaintiff which defendants refuse to pay.

7 WHEREFORE, plaintiff prays far judgment.against defendants, and eachafthem,

8 as hereinafter set forth .

. 9 SECOND CAUSE OF ACTION
(Breach of Open Book Account)

10

I I

12

13

14

15

16

17

18

19

20

27. Plaintiff hereby incorporates by reference in this Second Cause of AC~lon each

and every allegation set forth in paragraphs I through 19, inclusive, and paragraphs 21

through 26, inclusive, as though fully set forth herein.

28. Within fouf years last past, defendants became indebted to plaintiff on an open

book account for money due in the sum of $34.221.26. together with interest thereon at

the legal ratc, as a result afthe Collection Agreement.

29. Plaintiff has repeatedly demanded payment of this amount from defendants,

who have refused and failed to pay.

WHEREFORE, plaintiff prays for judgment against defendants, and each of them,

as hereinafter set forth.

TIDRD CAUSE OF ACTION
21 (Common Count)

22 30. Plaintiff hereby incorporates by reference in this Third Cause of Action each

23 and every allegation set forth in paragraphs 1 through 19, inclusive, and paragraphs 21

24 through 26, inclusive, as though fully set forth herein.

25 31. Within four years last past, defendants became indebted to plaintiff in the sum

26 of $34,221.26, together with interest thereon at the legal rate.

27 III

28
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1 32. Plaintiff has repeatedly demanded payment oflhis amount from defendants,

2 who have refused and failed to pay. .

3 WHEREFORE, plaintiff prays for judgment against defendants, and each oflhem,

4 as hereinafter set forth.

5 FOURTH CAUSE OF ACTION
(Breach of Fiduciary Duty)

6

7

8

9

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

33. Plaintiff hereby incorporates by reference in this Fourth Cause of Action each

and every allegation set forth iA paragraphs I through 19, inclusive, and parairaphs 21,

through 26, inclusive) as though fully set forth herein.

34. Plaintiff Master Association is informed and believes, and thereon alleges that

defendants breached their fiduciary obligation to plaintiff in that said defendants
~ .'

represented to the unit owners of the North Association that a portion of each of their

monthly assessments was to cover the cost of the monthly Master Unit Assessment, and

thereafter levied and collected from the unit owners of the North Association on a

monthly basis over the Payment Period the Master Unit Assessment, but thereafter failed

to pay from Ihose collected sums the full amount of the invoiced amounts submitted to

the North Association by the Master Association.

35. Plaintiff Master Association is informed and believes, and thereon alleges that

defendants further breached their fiduciary obligation 10 plaintiff in that said defendants,

long after being invoiced by the Master Association, challenged the amount of the

invoices and have now failed to pay any further amounts to the Master Association so as

to reduce the Principal Balance in spite of the fact that the North Association has

acknowledged that it does owe to the Master Association at least a portion of the

Principal Balance.

WHEREFORE, plaintiff prays for judgment against defendants, and each of them,

as hereinafter set forth.

III

III
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1

2

3

4

5

6

7

8

FIFTH CAUSE OF ACTION
(Constructive Trust)

36. Plaintiff hereby incorporates by reference in this Fifth Cause of Action each

and every allegation set forth in paragraphs 1 through 19, inclusive, paragraphs 21

through 26, inclusive, and paragraphs 34 and 35, inclusive, as though fully set forth

herein.

37. By virtue of defendants' violation of its fiduciary relationship with plaintiff,

defendants have collected Master Unit Assessments for the unit owners of the Edge:Water

Isle North subdivision and retained said funds who now holds said funds as a constructive
9

trustee for the benefit of plaintiff.
10

11

12

13

14

15

16

17

18

19

20

WHEREFORE, plaintiff prays for judgment against defendants, and each ofthem,

as hereinafter set forth.

PRAYER FOR RELIEF

I. For damages in the principal amount of$34,221.26, together with interest

thereon at the legal rate from the date that each payment became due and owing to

plaintiff;

2. For an order declaring that defendants hold $34,221.26, together with interest

thereon at the legal rate from the date Ihat each payment became due and owing to

plaintiff, in trust for plaintiff;

3. For reasonable attorneys fees, costs and expenses of litigation, according to

proof; and
21

4. For such other and further relief as the court may deem just and proper.
22

23 Dated: January 31, 2001

24

25

26

27

28

Respectfully submitted,

LAW OFFICE OF JOHN p. GARVI,C

B'j; . ~'--'-1..-
( . ,

Atto y for Plaintiff Edgewater
Ie aster Association
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